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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any party 

from arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: 

(925) 608-1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 
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 3.  TIME:  9:00   CASE#: MSL17-01852 
CASE NAME: CAPITAL ONE VS. LUCAS 
HEARING ON MOTION TO SET ASIDE PAYMENT ARRANGEMENT AND ENTER 
JUDGMENT  /  FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Judgment shall be entered in 
favor of Plaintiff in the principal amount of $2,961.99 plus costs in the amount of $315.00 for a 
total judgment in the amount of $3,276.99. 

 

  

 4.  TIME:  9:00   CASE#: MSL17-04531 
CASE NAME: LEOBARDO TORRES VS. ALEJANDRO CORNELIO 
HEARING ON MOTION TO WAIVE ARBITRATION AND REQUEST FOR JUDICIAL 
DISSOLUTION  /  FILED BY ALEJANDRO CORNELIO 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice at this time.  The parties are to select an arbitrator 
through the American Arbitration Association pursuant to the Stipulation for Binding Arbitration 
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filed June 6, 2018 and the Order filed June 7, 2018.  The selection of arbitrator shall be made by 
October 7, 2019. 
 
The matter is set for status on October 21, 2019 at 9:00 AM in Department 15.  Failure to 
select an arbitrator as set forth herein will result in the Court vacating the Order filed June 7, 
2019 and setting the matter for trial. 
 
Parties are to appear on October 21, 2019 unless the parties inform the Court in advance of the 
hearing that the arbitrator has been selected, and the arbitration is proceeding. 

 

  

 5.  TIME:  9:00   CASE#: MSL18-03046 
CASE NAME: CITIBANK VS. SISSA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Judgment shall be entered in 
favor of Plaintiff in the principal amount of $3,223.45 plus costs in the amount of $60.00 for a 
total judgment of $3,283.45.  

 

  

 6.  TIME:  9:00   CASE#: MSL18-06326 
CASE NAME: WELLS FARGO VS. HANGARTNER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

Plaintiff Wells Fargo Bank, N.A.’s motion for summary judgment is granted in the 

amount of $11,353.22. 

Procedural Irregularities 

The Court notes that there are some problems with both sides’ separate statements of 

material facts and Defendant’s objections to evidence.  

Plaintiff’s separate statement was not prepared in the correct format. The left column 

is used by the moving party for its material facts with citations to the evidence below the fact. 

The right column is reserved for use by the opposing party. (See, California Rule of Court, 

Rule 3.1350(h).)  

Defendant’s separate statement references issues that Defendant believes are relevant 

to the case, but does not include actual statements of fact. For example, “whether there is a 
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written and signed contract between the parties” is not a fact. A fact would be something like, 

“Defendant did not sign a contact with Plaintiff.”  

Defendant did not include a response to each of the facts in the Plaintiff’s separate 

statement. This failure may constitute a ground for granting summary judgment, however, 

the Court exercises its discretion and will not grant summary judgment based upon that failure. 

(See, Code Civ. Proc. § 437c(b)(3).)  

Defendant’s objections to evidence are not compliance with California Rule of Court, 

Rule 3.1354.  

Analysis 

“[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 

showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 

burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 

party to judgment on that cause of action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 

meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 

facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 

Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 

Plaintiff has met its burden on summary judgment by showing that it has evidence to 

meet all elements of its common count claims.  

“An account stated is an agreement, based on prior transactions between the parties, 

that the items of an account are true and that the balance struck is due and owing. [Citation.] 

…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 

implies an agreement that the account is correct as rendered. [Citation.]” (Maggio, Inc. v. Neal 

(1987) 196 Cal.App.3d 745, 752-753.) A claim for an account stated requires (1) that Defendant 

owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, by 

words or conduct, agreed that the amount stated in the account was the correct amount owed to 

Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount to Plaintiff; 

(4) that Defendant has not paid Plaintiff all of the amount owed under this account; and (5) the 

amount of money Defendant owes Plaintiff. (California Civil Jury Instructions No. 373; Trafton v. 

Youngblood (1968) 69 Cal.2d 17, 25.)  

“Actions on accounts stated frequently arise from a series of transactions which also 

constitute an open book account.” (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.) A claim for 

an open book account requires (1) that Plaintiff and Defendant had a financial transaction; 

(2) that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 

Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 

owes Plaintiff. (California Civil Jury Instructions No. 372; Code of Civil Procedure § 337a.)  
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The declaration of Jaycee Van Sickle shows that Defendant opened an account with 

Plaintiff. (Van Sickle Decl. ¶6, Plaintiff’s undisputed facts 1-3.) Van Sickle’s declaration also 

shows that Defendant received regular statements on the account. (Van Sickle Decl. ¶10 and 

ex. B, Plaintiff’s undisputed fact 4.) Van Sickle’s declaration shows that Defendant made 

charges and payments on the account for several years, but stopped making payments after 

June 28, 2018. (Van Sickle Decl. ¶¶10, 12, Plaintiff’s undisputed fact 6.) Van Sickle also states 

that she found no record of Defendant having disputed a charge, credit or the balance due on 

the account. (Van Sickle Decl. ¶11, Plaintiff’s undisputed fact 5.) Finally, Van Sickle’s 

declaration shows that the current amount owed by Defendant is $11,353.22. (Van Sickle Decl. 

¶¶12, 13 and ex. B, Plaintiff’s undisputed fact 6.) This evidence is sufficient for Plaintiff to shift 

the burden on its claims for open book account and account stated. 

As to the breach of contract claim, the Court is not convinced that Plaintiff met its 

burden. Plaintiff offered one version of the Consumer Credit Card Customer Agreement, but 

there is no evidence when that document was given to Defendant and without this evidence the 

Court cannot find that Defendant agreed to the terms by continuing to use the card.  

Since Plaintiff has met its burden on the common counts, Defendant must show there is 

a triable issue as to an element of the common count or present evidence of an affirmative 

defense. Here, Defendant does not dispute any of Plaintiff’s material facts in support of the 

common counts. Defendant states that she never signed a contract with Plaintiff, however, 

that fact does not affect the common count claims.  

Defendant also argues that she has an affirmative defense based upon a violation of the 

Federal Truth in Lending Act (TILA). Defendant declares that she “never received from Plaintiff, 

any Federal Truth in Lending (TILA) disclosures setting forth the finance charges, interest rates, 

annual percentage of interest, for either the initial alleged agreement period for the subject credit 

card or any subsequent modifications.” (Hangartner decl. ¶4.)  

In addition to this evidence, Defendant cites to some TILA code sections. She does not, 

however, offer a proper analysis of the facts and law in this area. Defendant failed to discuss the 

actual statutory language, relevant case law or offer a cogent explanation of how the law applies 

to the facts here. She also failed to explain which (if any) TILA code sections would be valid 

affirmative defenses to a common count claim. Nor does she explain (with applicable citations) 

what the remedy is for a TILA violation, and how it would apply here. For these reasons, the 

Court finds that Defendant has not met her burden in showing that she has a valid affirmative 

defense based upon a violation of the Federal Truth in Lending Act.  

Objections to Evidence 

Although the objections were not in proper form, the Court will address Defendant’s 

objections to Plaintiff’s evidence.  
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Defendant objects to Van Sickle’s declaration based upon the lack of personal 

knowledge. This objection is overruled.  Van Sickle is a loan adjuster for the Plaintiff and 

explains that she is familiar with Plaintiff’s record keeping systems. In addition, Van Sickle 

explained that she reviewed all statements associated with Defendant’s account. (Van Sickle 

Decl. ¶¶1-5.) This evidence is sufficient to show that Van Sickle has personal knowledge of the 

facts in her declaration.  

Defendant objects to Van Sickle’s statement that “defendant is in default.” The Court 

could not locate this statement in Van Sickle’s declaration. Instead, Van Sickle stated that 

Defendant made no payments after June 28, 2018.  

 Defendant next objects to some records (presumably exhibits A and B) as hearsay 
not subject to the business records exception. Defendant argues that the exhibits are not 
admissible as business records because there is no evidence that the writings were made at or 
near the time of the act, condition or event as required by Evidence Code §1271(b). Van 
Sickle’s declaration explains that Plaintiff’s computer system generates monthly reports and that 
the computer system records and stores all transactions made on the account on a daily basis. 
(Van Sickle decl. ¶10.) This evidence is sufficient to meet the requirement that the writing be 
made at or near the time of the event. And, the Court finds that these records are admissible as 
business records. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-00894 
CASE NAME: WELLS FARGO VS. KHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
 FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion for Summary Judgment is granted as prayed.  
The Court finds that there are no triable issues as to any material fact.  The evidence supports 
judgment in favor of Plaintiff as to each cause of action set forth in the complaint filed 
February 5, 2019. 
 
Judgment shall be entered in favor of Plaintiff in the principal amount of $21,375.99 plus costs in 
the amount of $870.00 for a total judgment of $22,245.99. 
 
The trial set for January 27, 2020 is vacated. 
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 8.  TIME:  9:00   CASE#: MSL19-03003 
CASE NAME: ORTIZ VS. TESLA, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TIMOTHY ORTIZ 
* TENTATIVE RULING: * 
 
No opposition has been filed. The motion is granted. 

 

  

 


